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HAROLD D. AZZARO, SAMUEL GALLO, GERALD 
HANDLEY, SAMUEL. RUBIN, BEN CILIBFRTO 
and JACK SCHUMAN, as Trustees of Lakery 
Drivers Local 802 Pension Fund 
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To the above named Defendant 
You are’ hereby summoned and required to serv en COHEN, W2iSS anc SZMON 
Telet SSP e hee ye 1 RALAIGR CP Lines) OS mite £0 gous 8 ahaa Tr nee yy 0h Pe Wess 


ai 
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‘plaintiff’s attorney 2, whose:address .is 605 Third Avenue, New York, N. Y. 10016 


2 L 
aa) ) se. me 
ON Pattee AU aaa! fl SeLOLE WG? st pur b. 
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Ln, answer- to the complaint which is herewith served upon you, within 20 days after service of this 


(VSS, Hits: oe 


summions’ upon’ you;exclusive of the day of service. If you fail to do so, judgment by default will be 


bony 


taken against you for the relief demanded in the complaint. 


Date:. July 2h 1975 [Seal of Court] 


“NOTE:—This summons is issued pursuant to Rule - of the Federal Rules of Civil Proesdure, + .* 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


HAROTD D, AZZARO, SAMUEL CALLO, GERALD 
HANDLSY, SAMUEL RUBIN, BSN CILIBERTO 
and JACK SCHUMAN, as Trustees of 
Bakery Drivers Local 852 Pension Fund 


ee 4 0¢ Oe #0, o® 


COMPLAINT 
-against- 


THOMAS A, HARNET?T, es Superinvend 
Or Insurance OF the Svave Of 


Sd ee ee 08 so ov oe 26 oe ee 


t 
! 


The plaintiffs by Cohen, Weiss and Simon, their 


attorneys, complaining of the defendant allege: 


sre, 


ae Jurisdic sion of this Court arises out of and 
is based upon Sections 502 and 514 of the Employees Retire- 


ment Income Security Act of 1974, hereinafter ERISA, and 


also arises out of and is based upon 28 U.S.C. Section 2201 


and also arises out of and is based upon 28 U.S.C. 


tion 2283. 


The plaint iffs, Harold D. Azzaro, Samuel Gallo, 

Semuel Rubin, Ben Ciliberto and Jack Schunan, 
Bakery 

Fund, hereinarter the Pension Fund, 


which is a pension trust fund established pursuant to and 
in eccordance with the-requirements of 
Labor-Manesement Relations Act of 1947 


Section 186. 


3. The Pension Fund is an employee benefit plan 


established and maintained by employers engaged in commerce 


ee ee ee emia ene we mancantine amnDmawann 


(5a 


engaged in commerce and in an industry and activity affecting 


commerce within the meaning of Section (a) of ERISA. 


Ponsioa Fund has an office and regular 
29 Crescent. Stree 


c2 of New York. 


5» The deferdant, Thomas A, Yernett is Superin- 
6 Of Insurance of the State of New York and has en 
office and regular nlace of business at World Trade Center, 


City, County and State of New 


6. On or about April 25, 1975 the defendant, 


through George Perla, an Associate Insurance Examiner 

Insurance Department of the State of New York, wrote 

Trustees requesting detailed information concerning 
the status with respect to pension benefits of one Seymour 
Eskowitz and also requesting a copy of the latest benefit 


booklet of the Pension Fund. 


Le On or about nine 2, 1975 the Trustees ansuered 
the defendant in writing, stating that the defendant's 
letter of April 25 was the first ae that this matter 
w23s brought to the abtention of the Trustees, and requesting 
information as to the basis for the jurisdiction of the 
New York State Insurance Department in view of the fact 

f ERISA provides that the federal law suners= 
state law except as eee cause of ection which arose or 


y act or omission which occurred before January 1, 1975. 


Ces 


8. On or about June 5, 1975 the defendant answered 
the Trustees in writing, stating that ERISA provides that 


i the state retains jurisdiction as to any cause of action 


* 


f 


or omission which occurred before (6, 


January 1, 1975, and further stating "Inasmuch as almost all 


- 


O1 


Mr. Eskowitz's credits were earned or accumulated prior 


to January 1, 1975, this Department has not been superseded 


cad 


in this matter, Therefore please furnish a reply to our 


April 25, 


9. 


1975 inquiry. 


On or about June 11, 1975 the Trustees through 


4 


gal counsel answered the defendant in writing stating 


LOY 


the Opinion of this office that 
ning of Pension Credit prior to 
uae 1975 does not of itself consti- 
‘cause of action which arose, or any 
act or on sigsion which occurred, before Janu~- 
ary 1, 1975' within the meaning of Section 514 
or ERTSA. Otherwise. the jurisdiction of the 
ie, es States would continue indefinitely 
regardless of the cor:mission of any. wrongful 
act by the administrators of Pension — 
prior to annery 5 Cor” 


On or about sie 2, L975 the defendant wrote to 


the Trustees through Sidney B. t aser, Associate Counsel, 


stating that he did not agree with the position of the 


Trustees, and forwarding a copy of the opinion of New York 


State Attorney General Lefkowitz, and ene eeens as follow 


"Accordingly, I would appreciate your 

and the Trustees' reconsideration of 
their refusal to respond to the Suver~ 
tee $ inquiry. I would point out, 
thet Section 37 f the Tosurance Law 
provides that trustees of any employee 
welfere fund must respond promptly and 
truthf Ly to the Superintendent's 

inquiry concerning their fund's trans- 
actions or any natter coniected therewith, 


"If the subject fund's Trustees! position 
remains unchanged, this Department will 

have to consider the issuance of a Citation 
against them for willfully violating the 
Insurance Law pursuant to the provisions of 
Section 37-1(6) which can result in the 
imposition of penalties not to exceed $2,500 
upon trustees and/or their removal from 
atfice. or hoth ench nenaltw ana ramews | 


° 


eg: 


complaint. Te 


11. The Trustees answered the defendant on July 2/:, 
| 
that upon advise of their leg2z1 counsel they | 


were adhering to their position as previously stated. 
| 
without the 
anterventicn of this Court they wi objected to etretesl 
or Quesi-criminal prosecution before the courts 

> 


of New York.as threatened in the defendant's 


hereto as Exhibit A. 


ant has not notified the Trustees. 
of any cause of action which arose or any act or omission. 
which occurred prior to January 1, 1975, within the meaning 
of ERISA Section 514, and the Trustees have no knowledge or 


information that such a cause of action arose or that such 


an act or omission occurred. 


14. No claim was made by Seymour Eskowitz against | 


the Trustees and no dispute existed between Seymour Eskowitz | 
{ 
| 


| 


15. The alleged earning or accumulation of pension 


and the Trustees at any time prior to January 1, 1975. 


n employee prior to January 1, 1975 does not of | 
nstitute a cause of ac 
pyLON Which Occurred prior { 


of ERISA Section 514. 


| 
| 
| 
| 
| 
| 


: — oe 
obligations fully and feithfuliy but do not wish to be sub- 
jected to unlawful harassment and crininal prosecution and 


do not wish to be subjected to duplicate scate and federal 


regulations unless required by law. 


17. The subject matter of this action is solely 


nin the jurisdiction of tne federal government and of 


Ba 


declaratory judgment 
ts and obligations in resard to the. 
subject his action pursuant to 26 U.S.c. 


Section 


19. The plaintiffs will suffer serious and 


irreparable injury by being subjected to criminal prosecu- 


tion in the courts of the State of New York unless a pre- 
liminary injunction as well as a permanent iatuastten ts 
—eranted by this Court enjoining the enforcement of 

Article 3-a of the Insurance Law of the State of New York 


with respect to the subject matter of this 


WHEREFORE the plaintiffs demand 
(a) Granting a 
permanent injunction 


Thomas A, Harnett as 


2 
2 


ance of- the State of 

persons acting under his authority, direction 
or contrel, from institutin= or maintaining 
any criminal prosecution or any civil action 
or proceeding against the plaintiffs by 


reason of any alleged violation of the 


rights and obligations of the 


sub, ri: et matter 


rar ay ve proper 
end necessary here: 
COHEN, WEISS and SIMO 
By SAMuel T. Coté 
(A Memver of the ste 
_ Attorneys fo r Plaintiffs 
- Office and Pp. 0. Address 
605 Third Avenue 


New York, N.Y. 10016 . 
MU 2-6077 
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Dated: New York, N.Y. 
uly 2% 1975. 


RE nig Weep 


STATE OF NEW YORK 
INSURANCE DEPARTMENT 


TWO WOALD TAADS CENTER 


COUN ye 
a ee m nS A 
Pnomas fi. Harnett 


i NEW YOAK 10087 
BUALAIMTANIEZYS OF IVIVAANSH ie 
fy LOTS 


iSs ee ect 


. Seymour Eskowits 

Bakery Drivers Local &62 Pe sion Fund 
41-20 Crescent Street } 
Long Island Gity, New Yor's 11101 


Cohen: 


This is in reference to this Department? “AqUicy | 
concerning the captioned participant’s pension creetie 
which you have responded on behalf of your client, the 
recistered employee welfare fund, a Sous effect tha 
Opitrion that this Department, hes be 1 pr e-empted ny eo 
Em ‘ployee Retirement Income Security, ! Act of 1974 (B05: 


>. + Shougn you are aware of Sec’ 
provides that tre pre-emption Oe ee 
to any course of action which arose, 
which occurred, before January 1, he 
og subject fund Trustees need not r 
Insurance’ s inquiry concerning 


n 514,{b) of ERISA 
not appl y with res 
May A ace Or omissi. 


1) 
sO 
oO 


ch j-te jx o a! ood 
ae od JH 


ams) 


ite c the crediting of 

Seid cut—of iL co not agree 

your informas: ae enclosing ac 

geet aT icOoy ss Opinion dated da 
in pertinent as fol lLovse 


2 


=) 


position 
Net 


ew York Stato Attorney 
dy 2979 WHLeR statee 


cs 
“i 2 
t : hy 


rfirom the foreroing that the State 
12 ‘eat Act are hass on the same 
y and contain the same objectives. It also 
seems clear that sie virtue of the specific Lansuarce 


- . : abe i : * : bana 2 sad lia 


ot section 514 of the Federal Act, the provisions 

of the Federal Act are not intended to supe 

the provisions of the Banking Law and the I 

ne Law with respect.‘to any cause of action whi 
, or any act or omission which occurred prior to 

enuarvy 1, 1975. This i @in language of the Federal 

Act read tosether with 


; the declaration of policy 
: “ “wpon which it is based compels the couclusion that 
("while the State Law is superseded by the Federal 
Act as to matters ae or occurring subsequent 
; “So January’ 1, 4975, it omains viable and in effect 
‘as ‘to any matters waien rose or occurred prior thereto. 
‘Such can be the only deste cal conclusion in order that i 
ot the interests cf employees and their beneficiarias . - 
shall be adequately protected. . It should also follow 
;, that the ancillary provisions of Article 2—A of the 
i Barking Law and Article 3-A of the Insurance Lav, 
such as Banking Law, §55 (examinations; expenses) and 


3 ! P : SI > 2 x ‘ 
.. |,’ Smsvurance Law, §37-f (examinations; exoenses),’ elso . 
Survive the enactment of the Federal.Act in order to. 

effectuate and implement. the provisions of the State ; 
: "+". law which, by the terms of the Federal Act, survive — ZZ 
; ‘as to any cause of action which arose or re eee wih Gh 
occurred ‘prior to danuary 1, 1975." 


be. 


: Accordingly, I would appreciate your and the Trustees' 
reconsideration of their refusal to respond to the Superintendent? 
inquiry. I would point out, that Section 37-h of the Insurence Lay 

provides that trustees of any employee welfare fund. must. ‘cespond 
promptly and truthfully to. the Superintendent's inanviry a ai 
their fund’s trans actions or any matter connected therewith, Lt ee 


_ af the subject fund’s Trustees* position remains ets anzed, 
this Depart ent will have to consider the issuance of a Citation 
egainst them for willfully viclating the Insurance Law pursuant to 
the provisions of Section 37-1(6) which can result in the imposition 
of penalties not to exceed $2,500 upon trustees end/or their removal 
from Ortice, or both such “penalty and removal. 
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Yours very Bie 


Nes 


Sidn e VG 
repress Be 


Trustees 
akery Drivers Local 802 Pension Fund 
: 43-~-20 Crescent Street 
| tae Tstend Cite, BN. ov. 217 
David hoff 
Martin k. Segal Company 
20 Fifth Avenue 
New Tork, NH. ¥. 30019 
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t of Insurance 
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ee 


Department 
2 World Peas Center 
New York, New ‘York 10047 


+ ees 


Hon. Blick N. Vestner, Jr. 
Superintendent of Banks 

New York’ State Banking Department 
2 World Trade Center ce 
New York, New York 10047 


’ a 
« - Gc 


in reply to your soint request for my 

cerning the extent of the pre-emption of - 
: ory and supervisory duties of the New York 
State insurance Department, under Insurance Law, : 
Articic 3A, and of the New York State Banking Depart— 
ment, under Banking Law, Article 2-A, by virtue of the 
enactment by the United States Congress of the Mmoloyee 
"Retirement Income Security Act of 1974. (Public. Law, 
93-406) . 


You noe that the Federal Act could be interpreted 
i the said anking and Insurance Law articles 
le with respect to acts or omissions wniich 
prior to January 1, 1975 and you ask whetner 
sake alas Cea Departments may anvestigate 
so welfare Funds a ter 


rn een sees eae ee ORE ts St nth atari ete ares Se et EOE OI LG OER SIL SSS 


+ een ee ome “ewes 


Benjamin R. Schenck 
Eliot N. Vestner, Jr. 


January 1, 1975 with respect to matters arising 

prior thereto. You also ask, in Ene event that Che 

answer to tne previous Seen er is in the affirmative, 

whether ail t provisions ‘the. above-i ani ey eels da 
plicable to such investigations including 

the right t he funds for,the expenses of | 

examinati OF 


Banking how, Asebeie 2-A and Insurance Law, Article 
“hk contain identical declarations of policy. Hach 
eae Geclares that emploves welfare funds are a great 
benefit to employees and their families, that the funds 
vitally affect the well-being of people and that the 


‘funds should be supervised by the State to protect the 


rights of employees and their families (Banking Law, § 60; 
Insurance Law, § 37;. see also McKay, et al. v. Stewart, 

Oa mw 24 563. cerk: Gen, 405 U. S. 1040). Simiiariy, 

the Federal Act declares that it is the policy of the — 
Federal Covernment to protect the interests of participants 
in employee benefit plans ari their beneficiaries: (P. i. 
93-406, § 2ibl: see also, House Report No. 93-533, Part — 
and Senate Report No. 93- -383, Part Te). - 


’ The coverage of the Federal Act is described in 
section 4 thereof. In general, the act covers employee 
benefit plans which are established or paiubained: as 
described in said section. Governmental plans are 
specifically excluded as are church plans < Section 414 
oi the Federal Act states that part 4 of the Federal 
Ret, pertaining to. Fiduciary Responsibility, shall 

: on January 1, 1975 with certain limited 
exceptions which are enu unerated therein. 


cion 514 of the Federal Act provides in part as 


Lons 


ane all State Jaws 
y may now or 


lhe .- | ‘ January a1, 1975 


. 
° 


Hon. Benjamin R: Schenck 
Hon, ELIO€ N. Veatner, dr. 


J any emoloyee 
bed an section. 
under section 
‘shall Cake 
1975. 


ERY TH WA Che ym! Rat moemmeee Ney | 


ae 


{b) (1) 
ens ghenn seer phioheenan mestonionRan etin 
CLO et Cause Gr action 
a ta a ea ye 
Wilch arose, OF any act Or Omission 
Beincaurs picid Vaile Sh staan sa 
Which occurrea betore January I, 
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cary 


It is clear from the foréyo ind thet the State - 
Law and the Federal Act are based upon-the same — 
policy and contain the same objectives..- It also 
seems clear that by virtue of the specific Language 
. @£ section 514 of Che Federal Act (quoted above), 
‘.the provisions of the Federal Act: are not intended 
to supersede the provisions of the Banking Law and 
the Insurance Law with respect to any cause of action 
which arose or any act or omission which occurred 
bias to January 1,-1975. This plain languace of. 
the Federal Act read together with the declaration ~ 
_@£ policy uvon which it is based compels the conclusion 
that while the State Law is superseded. by the Federal 
Act as to matters arising or occurring subsequent to 
Manwary 1, 1975, it remains viable and in effect as to 
any matters waicn arose or occurred prior thereto. 
Such can be the only logical conciusion in order that 
the interests of employees and their beneficiaries 
Shall be adequately protected. it should also follow 
that the ancillary provisions of Articls 2-A of the 
Banking Law and Articl e 3-A Of the Insurance Lavy, 

Such eS Banking La: § 65 {exer Loe: expenses) and 
Ahsticance Law, §& J/-2 (examina: Gs expenses) , also 
Sucvive the enactment of the Fe aye AGE an order to 
effectuate and imolement Ene oy s4OnsS Of Ehe State 
tau which, by the terms Of the dered Act, Survive 
as £0 any cause of uction which arose or any acl which 
occurred priar to Sauuaen 1, 


ee ee eee 


generat 


“Hon. Eliot N. Vestner, Jr. 


While <I believe the 
expression a i 


the law and 


hay exist ney ques 


applicability of 
necessarily have to be ee 
own Eacts. 


ragaing to. be a valid 


aye ay which now exists, 
the complexity of 
varied problems which 
rises as to the 
exce eption will 
he Desis ai it 


ry py py a 


J. LEPKONTTZ 
Retorney General . 


| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


'HAROLD D. AZZARO, SAMUEL GALLO, GRRALD 

LRANDLEY, SAMUEL RUBIN, BEN CEL IRE WTO i 

fand J:iCK SCHUMAN, as Trustees of Bakery | 

Drivers Local 802 Pension Fund 
ANSWEC | 
Pod ae ae ue 36 a 

Ve 
(THOMAS A. HARNETT, as Superintendent of 
i; Insurance of tha State of New York 


Defendant, by his atterney LOUIS J. LEFKOWITZ, Attorney 
‘Baer of the State of New York, answering the complaint herein 


lalleges: 


| FIRST: Denies the allegation contained in paragraphs 


P ao", "14", "iS", "1", ana "19". 


AS A FIRST AFFIRMATIVE DEFENSE 


SECOND: By virtue of Sec. 514(b) (1) of the Pengion | 


ee 


Reform Act of 1974 the State of New York retained jurisdiction a 
any act or omission of Plainticfs which occurred before 


vanuary LL, L975. 


THIRD: That the sudject matter under investigation 
jherein deals with the investigation of such alleged acts or 


omissions. 


WHEREFORE, defendant demands judgment 


(a) Denying a preliminary and permanent 
injunction as sought in the complaint. 


—————S = 


(b) Declaring the rights and obligations of 
the defendant in regard to che subject 
matter of this action. 


(c) Dismissing, the complaint. 


Dated: Wew York, New York 
September 22, 1975 


LOUIS J. LEPKOWITZ 

Attorney General of the 
State of New York 

Attorney. for Defendant 
THOMAS A. HEARNETT, 
Superintendent of Insurance 

_ By3 


MORTIMER SATTLER 
Assistant Attorney General 
Office & P.O. Address 
Two World Txade Center 

New York, New York 10047 
Tels: (212) 488-3441 


DIS TRICT COURT 
STRICT OF NEW YORK 


HAROLD D. AZZARO, S. 

GERALD HANDLEY, SAMUE PUG s 
BEN CILIS=270 and JACK SCatA 
Pruacees 22 Saeery Drives 


Pers loa Fond 


2 OF MOTION FOR 
RY. JUDGES 


75 Civ. 363) (Cr) 


2 


Plaintiffs. 
(Oral Argument 
magainst- Requested) 
THOMAS A. HARNETT, a8 Superintendent 


of. Insurance of tne Slate of New York, 


ee ©8 © 8e #0 #8 80 8 @©8 08 oF t% 68 8% Of 


Defendant. 


that the undersigned will mover 
this Court at Room 2201, United States District Court House, 
Foley Square, Borough of Manhattan, City of New York, on the 
5th day of February, 1976 at 10:00 in the forenoon of that day 


or as soon thereafter as counsel can be heard, pursvant to 


Rule 56 of tre Federal Rules of Civil Procedure and Rule 9(z) 


of the General Rules of this Court, for the entry of Summary 

judgnent' in plaintiffs! favor for the relief demanded in the 

Complaint on the ground that there is no genuine issue as to any 
and that the plaintiffs are entitled to a judemect 


law. 


S Motion is based upon: 


the pleadings and the exnibits attached 


the annexed Statement of Material Facts 
pursuant to Rule 9(g) of this Court; 

the annexed affidavits of Samuel Je Conen 
and Joaa Norton and the exhibits attached 


thereto; and 


memorandum o- law in support 


motion for summary judgmenc. 


New York, Hew York 
January 10, L97o 


COHEN, WEISS AND SIMON 
Attorneys for Plaintifis 
605 Third Avenue 

jew York, New York 10016 
Tel. 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Defendant 
Two World Trade Ceater 
New York, New York 10047 


Att: Mortimer Sattler, Esq. 
Department of Lay 


AFFIDAVIT OF JOAN NORTON 12/18/75 


STAGES DISTHICT COURT 
Tm COUTHERN DISTRICT Of NE 


rs 
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AZZARO, SAMUEL CALLO, GERALD 
; BANDLEY, SAMUBL RUBIN, Sin CVLLBBRT 
a JACK SCHUMAN, as Trustees of 
Bakery Drivers Local 802 Pension 
Plaintiff 
-against- 


THOMAS A, HARNETT, as Superintendent of 
'Tnsurance of the State of New York 


Defendant. 


TATE OF NEW} YORK 


) 
° SS.3 
) 


OUNTY OF NEW YORK 


JOAN NORTON, being duly sworn, deposes and Says: 


1L.- Tam the Office Manager of the Bakery Drivers Locel 
802 Pension Fund ("the Pension Fund"), ‘This affidavit is sub- 


a 


mitted in support of plaintiffs motion for summary judgment 


PO te me Ree ote me 


Fund, in accor- 
receive pension 


to the Pension 


epee & hates Det (owe wit Wb SONS cermmeaeS ans Rann I he Oo 


| 
| 
| 
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ett Nt ED a eS 


On or about April 25, 1975, Z received e letter 


tw): 


25, 1975S from Georce Frerla issocinte Insurance 


the Pension, Non-Pro.it Plans Bureau of the Tnsurance 


* 2% 


Devartment of the State 


addressed to the Trustees of the Peasion Fund. A copy of the 


letter is ettsched hereto as Exhibit "A". 


5. Prior to receipt > above letter, no claim or 
communication of any kind concerning Seymour Eskowitz was re- 
ceived by the Pension Fund Office or by the Trustees, and no 
dispute or controversy of any nature existed between Eskowitz 


and the Pension Fund. oe 


6. Prior to a meeting of the Trustees on July 23, 1975 


at which the Eskowitz matter wes considered, I received copies 
of correspondence pertaining to this matter from Cohen, Weiss 
and Simon, the attorneys of the Pension Fund. Copies of this 


correspondence are attached hereto mhibite "A" through "G", 


'This correspondence was availeble to the tees at a duly 23, 


feeting of t ni Pund offs it which the Eskowitz 


natter was considered. 


7, On July 24, 1975, on behalf of the Trustees, I 


‘ notified George Perla that the frustees had "“docided to adhere | 


'to their position as previously siuated, on the sround of the 


exclusive jurisdiction of the federal government." A copy 
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as Exhibit "it". 


‘1 by the Trusite2s not to reply 


‘= 


to requests by che Insurance Densrtment of the Storte of New York 


he eaten CN i AO A OE CET SOE 


for information pertaining to the nd or to individual 


artieinants where the is for such requests 


tuted tae et ns Niet ON OBOE DE SG LE ALLL ALLE AD 


the earnias or accumulation of pension crediv 
January 1, 1975, and I have not provided any such -aformation 


to the Insurance Department. 


Dated: New York, New York 
December 18, 1975 


) ode 
pK 2) Jot 


JOAN NORTON 
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STATE OF NEW YORK 

INSURANCE DEPARTMENT 

2 World Trade Center 
New York, New York 10047 


April 25, 1975 


Trustees 

Bakery Drivers Local 802 Pension Fund 
41-20 Crescent Street 

Long Island City, New York 11101 


RE: Seymour Eskowitz 
Social Security #119-18-7370 


Date of Birth - 4/9/26 


Gentlemen: 

The above named has made inquiry concerning his status with 
respect to pension benefits. Mr. Eskowitz stated that prior to 
his employment under your jurisdiction, he had been employed under 
the jurisdiction of another Teamster local union for one year. 


Please advise us in detail of the facts relating to this 
matter including the following: 


1. A summary of the member's work record. 

2. The effect his employment under the jurisdiction 
of another Teamster local has on his status and 
the reasons therefor. i 


3. Any provisions for vesting; if so, the effect it 
has on Mr. Eskowitz's status. 


4. The specific plan provisions applicable to the 
situation of this individual. 


In addition, kindly submit a copy of your latest benefit booklet. 
Your prompt attention will be appreciated. 
Very truly yours, 
CP:hp George Perla 


In reply, refer to: Associate Insurance Examiner 
File No. P232-802 (ML) Pension, Non-Profit Plans Bureau 


EXHIBIT "A" 


June 2, 1975 


Mr. George Perla 

Associate Insurance Examiner 
Pension, Non-Profit Plans Bureau 
New York State Insurance Department 
2 World Trade Center 

New York, New York 10047 


Re: Seymour Eskowitz 
Social. Security #119-18-7370 
Date of Birth - 4/9/26 
File No. P232-8'2 (ML) 
Re: Bakery Drivers Local 802 Pension Fund 


Dear Mr. Perla: 


The Trustees of the above Fund have asked 
me to prply to your letter of April 25,. 


Your letter was the first occasion on which 
this matter was brought to the attention of the Trus- 
tees. 


In view of that fact will you kindly ad- 
vise as to the jurisdiccion of the New York State 
Insurance Department in view of the fact that Sec- 
urity 514 of ERISA provides that the federal law 
supersedes state law except as to "any cause of ac- 
tion which arose, or any act or omission which be- 
curred, before January 1, i975." 


As soon as I am advised as to the basis of 
your jurisdiction I shall take this matter up with 
the Trustees. 


Very truly yours, 
SJC:MN 
cc: Fund Office 


Mr. David A. Hoff 
Samuel J. Cohen 


EXHIBIT *3” 


cc: G.L. Gould 
Reading File 


June 5, 1975 


Mr. Samuel Cohen, Esq. int 
Cohen, Weiss and Simon pont 
605 Third Avenue 4 
New York, New York 10016 


RE: Seymour Eskowitz 3 
Bakery Drivers Local 802 Pension Fund 


Dear Mr. Cohen: 


This refers to your June 2, 1975 letter. As you know the lo 
Eki cf 1974 provides that the state retains jurisdiction as to any 
cause of action which arose, or any act or omission which occurred 
befcre January 1, 1975. 


Inasmuch as almost all of Mr. Eskowitz's pension credits were 
earned or accumlated prior to January 1, 1975, this Department has not 
been superseded in this matter. Therefore, please furnish a reply to 
our April 25, 1975 inquiry (copy enclosed). 


. 
» & 


Your prompt attention will he appreciated. 


Very truly yours, 


JOHN P. GEVMA 
Acting Superintendent of Insurance 


George Perla 
Associate Insurance Examiner 

CP:hp Pension, Non-Profit Plans Bureau 

Enclosure 

In reply, refer to: + 
File No. P232-802 (ML) 


fe" 


EXHIBIT 


COHEN, WEISS AND SIMON 
Counsellors at Law 
605 Third Avenue 
New York, N.Y. 10015 Washington D.C. Office 
1912 Sunderland Place, N.iW 2003 
202-785-0983 


Murray Hill 2-6077 "ENRY WEISS 
ROBERT S. SAVELSON 


June 11, 1975 


Mr. George Perla 

Associate Insurance Examiner 
Pension, Non-Profit Plan Bureau 
State of New York 

Insurance Department 

Two World Trade Center 

New York, New York 10047 


Re: Seymour Eskowitz 
‘Bakery Drivers Local 802 Pension Fund 


Dear Mr. Perla: 


This is in answer to your letter of June 5, 1975 
wherein you state: 


"Inasmuch as almost all of Mr. 
Eskowitz's pension credits were earned 
er accumulated prior to January 1, 1975, 
this Department has not been superseded 
in this matter." 


It is the opinion of this office that the earning 
of Pension Credit prior to January 1, 1975 does not of itself 
constitute a "cause of action which arose, or any act or 
omission which occurred, before January 1, 1975" within 
the meaning of Section 514 of ERISA. Otherwise the jurisdiction 
of the various States would continue indefinitely regardless of 
the commission of any wrongful act by the administrators of 
Pension Funds prior to January 1, 1975. 


Very truly yours, 


SJC/rd Samuel J. Cohen 


ec: Fund Office, Local 802 
Mr. David Hoff, Martin E. Segal Co. 


EXHIBIT "D*“ 


EXHIBIT E reproduced at 


page2 10a - 15a, supra 
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+. Sidney B. ‘Clabes, a 
': Assoclate Counsel 
' Hew York State Insurenc> Depa 
2 World Trede Center 
'..New York, NB. Y. 10047 


‘Seymour Eskowvitz a 
File No. 6232-802 (oa) ee 
paiceecoble Drivers — 602. Pension mina, 


a re 


‘. Dear Sir: _ 


es “yz have your letter or ‘ans e re pene 

_ next NPS of the Trustees is schaduled to be: 
held on July 17. Your letter: nee ve oe bic nw : 

. the bicogias £39 at — — 


e 
os 


“Very truly yours, . 


. 
es, 


Samuel J. Conen 


‘ 
ope terphego nn ae 


SIC IN 
cc; fund Office 


. 
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piece 3. ibe. Esq. 

Associate Counsel te ce 
' New York State. Insurance Department 

2 Yorld Trede Cenher.s_- - ’ aes 
New York, N.Y. locky © 


Re: “Seymour Eskowitz «°°. as 
File No. 2232-802 (ti, ; Po 
', Bakery Drivers Local | “Oe | Pension Puna 


ene : 


oe foe. 
Dear cael ad M 


ee eee Casas * d ls ee 
£ . a 2 


_« 


Tals ‘ds to notify 3 you that th he meeting 
ae of the- Trustees of the above Fund ‘previously Lo 
scheduled. to de. ‘hela on auly *, bas “been Bostponed | 


“until: saly Boe, eee 


= “, fo sigtg 


° 


hs 
- 


Zr shall advise you of the trusteest des 


cision shortly thereafter. 


Very truly yours, 


Samuel J. Cohen 


« 


oT pM nor eam AUN Tt, et Seemann 


SJC rN 


ec: Fund Office 
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Mr. George Yoria 
Associate Insurance Examiner 
_ Pension, Non-Profit Plans Bureau 
New York State Insurance Dept. | 
2 World Trade Center — 
sic sia N. * 10047 
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RRs ee Eskowitz - 
Bakery Drivers Local 802 
i Pension Fund - 
_ File No. P232-802 (ML) 


‘Dear: Mr. Perla: 5 


I sa writing to ‘you on ‘behalf - the rae of the above 
’ Fun : 


27 


After full cons tdewat ton of this mattex; ‘and eoneeh teria 
with legal counsel, the Trustees have decided to adhere to.” 
their position as previously stated, on the ground of the 
exclusive jurisdiction of the federal government. - 


e 
e 


Yery truly yours, . 


Joan Norton 
Fund Manager 


° 


_IN/1b *. 
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AFFIDAVIT OF SAMUEL J. COHEN 1/5/76 
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; UNETED STATES DISTRICT C 
i FOR THE SOUTHERN DISTRI 


otematn et 
ane 


EAROID D. AZZARO, SAMUEL GALLO, 
GERALD HANDLEY, SAHUSL RUBIN, BEN 
CILITBERTO and JACK SCHUMAN, as 
Trustees of Bakery Drivers Local 8902 AFFIDAVIT? 
Pension Fund : 
75 Civ. 3631 (CMM) 
Pleintiffs, 


-against- 


THOMAS A, HARNETT, as Superintendent 
of Insurance of the State of New York 


Defendant, 
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STATE OF NEW YORK 
COUNTY OF NEW YORK 


l. I ama memoer of Cohen, Weiss and Simon, attorneys 
for the Trustees of the Bakery Drivers Local 802 Pension Fund, 


the plaintiffs herein ("the Trustees" and "the Pension Fund"), 


- 


: 
‘ 
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This affidavit is submitted in svvport of pleintiffs! motion 


* 
' % 
for summary judgment. 


2. In April, 1975, the Trustees of the Pension Fund 
received a letter cated April 25, 1975 from George Perla, 
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an Associate Insurance Fxaminer with the Pension, Non-Profit 
Plans Bureau of the Insurance Departneat of the State of New 
York ("the Insurence Denertment"). A copy of this letter, attache: 


hereto as Exhibit "A", was forwarded to me by the Trustees 


Cn esautes me ataealiedeae commuted eekerahadediok edited i tanatert hati don teamindo nin 
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shortly thereefter. 


3. As shown by the copy attached as Exhibit "A", whe‘ 
letter requests that the Trustees provide detailea information 
concerning the pension benefit status of Seymour Eskowitz 
including: a summary of his work record; a statement by the 
| Trustees as to the effect of his eovlavednt by another Teamster 
local upon his pension status and the reasons for this effect; 
any provisions concerning the vesting of benefits and a state- 
‘ment as to the effect of any applicable vesting provision. upon 
his vension status. The Letter also requests a copy of ‘the 


latest Pension Fund benefit pooklet, 


‘On June 2, 1975, I repliedon behalf of the 
I, Prustees to the April 25, 1975 letter of George Perla. A copy _ 


i 
| 
e! 
i 


, of my letter dated June 2, 1975 is attached hereto as Exhibit 
Ho tf 
Be 
: 

5. As shown by the copy attached as Exhibit me I 
stated that Perla's letter of April 25, 1975 was the first 
: oceasion that the natt of Seymovr Eskowitz had been brought 
: the Trustees of the basis of jurisdiction of the Insurance 
Department for sceusntind information from the Trustees of the 


: Pension Fund =. Seymour Eskowitz in view of the fact a 


i 
t 
} 
: 


” | , weg — 
that Section 514 of the Employment Retirement Income Security 


A nee wie ote we 


‘Act ("ERISA") provides that: 
"(a) Except as provided in subsection (bd) 

of this section, the provisions of this title 

and title IV shall susersede any and all State 
laws insofar aS they may now or hereafter relate 
to any employee benefit plan described in section 

4(2) and not exempt under section }(b). This 
section shall take effect on January 1, 1975. 


ad : 
(b){1) This section shall not apply witn 
respect to any cause of ection which arose, or 
any act or omission which occurred, before 
January 1, 1975." 
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6. On June 6, 1975, I received 2 letter dated 
‘June 5, 1975 from John P. Gemma, Acting Superintendent of 


j Insurance, by George Perla, replying to my letter of June 2, 1975. ‘ 
A copy of this letter is attached hereto as Exhibit "c". 


Te As shown by the copy attached as Exhibit "c", 
the Trustees were again requested to provide the detailed infor- 
mation requested by Perla's letter of April 25, 1975. The dette 
further stated that the: jurisdiction of the tnsurance Department: © 
| had not been superseded with respect to Sevm:ur Eskowitz because : 
it retains jurisdiction under ERISA as to any “cause of action whie 
arose, or act or omission which occurred" before Janney ts 2919, 4 


> 
] 


nd that "[iJnasmuch es almost all of Mr. Fskowitz's pension 


y 


credits were earned or accumulated prior to January 1, 1975, this 


artment has not been sunperseded-in this malter."™ 
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8. On June 11, 1'',5, on behalf of the Trustees, 
i 


I answered this letter. A c¢oy of my answering letter is. 


oi 
e 


of the pension plan administered by the Trustees, issued by them 

May 1, 1970, is attached hereto as Exhibit "E", The Court will 

note upon examination of the plan that it provides for "normal" 

| pension benefits at age 65 after 25 years of service (p. 4; 

p. 16 Article V, Section 2). It also provides for a "service" 
; pension based upon 35 years of service regardless of age (p. 4 
| De 18 Article V, Section 14). Minimum pension benefits available tT 
"df uneer provisions for "reduced", “early retirement", and Naisabi lity! 
| pension benefits reauire no less than 15 years of service (p. 4; 
pp. 16-17 Article V, Sections 4, 6, 8). 

: 10, It de eviecnt that if the theory of the Insurance 

| Pepastncnt were to be adopted, that state agency would continue 
; to have jurisdiction over claims for 15 to 35 years after January 
1, 1975 in relation to a mere inquiry made after that date as | 


t to any employee who commenced work prior to January 1, 1975, 


4 

if 

{ 

| attached hereto as Exhibit "D 

9. A copy of the booklet which contains a description 


i to that date. 


11. The pension plan of the Pension Fund administered 
gs plaintiff Trustees is not unique. Its provisions are typical 
i. those prevailing in pension funds throughout the country. 


| regardless of the existence of any dispute or controversy prior 
| This is shown by provisions of ERISA which require all to 


en a 


350 


? have ginicun funding stendards vacae one 30-ho year period 


+ 
Se eee ee 


on 


— 302); benefit accrual requirements based on a maxima 
1 of 33 1/3 years of particioation in a plan (Section 204); and 


mininum vesting standards wich require 100 vercent ves ting or 


eee Bat Me eee ars OP aon tae <> tans 
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mi inieun nonforfeitable benefits within geveeat alternative 

periogés of from 10-15 years (Section 203). The ‘normal retire 
j 
ment ege”™ is éefined by ERISA Section 3(28) as ege 65 or 10 years. 


participation in the es whichever is later. 


s 


12. As shown by the copy of my” letter. dated June. a, 


constitute a "ceuse of action which arose, or any act or omission 


which occurred before January 1, 1975" within the meaning of 


é 
t 
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| 1975 | attached as Exhibit "D", I replied to Der ls that the eekhing 

| of pension credit prior to January 1, 1975 does not of. itself . 

} 

i 


Section 514 of ERISA. I further stated that if the meaning oF 
Section 514 advanced by the Insurance Department yere accepted, 


"the jurisdiction of the v rious ‘States would continue indert— 


a. 


tely regar*less or the ‘commission of eny wrongt ut act by the 


{ administrators of Pension Finds prior to Fico 1, 1975." 


13. On saly 3, 1975, I received a reply dated ani 2, 
1975 to my letter of June 11, 1975 from Sidney B, Glaser, Asso- 
! Ciate Generel Counsel to the Insurence Department. A copy of 


jetter is ettached hereto as Exhibit "PF", 


V4. AS shown by the copy attached as Exhibit "Pp", 
requests that the Trustees reconsider their position : : 


and contains the following warning: © 
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"Tf the subject fund's Trustees! position 


ao 
ne 
reesins unehanged, tinis Bg ood ea will heve to 
consider the issuance of @ Citation onde 
tne: for willfully vioie cing the ep anbagg Ses 
purstaat to the provisions of Section 37-1 i(a). 
which can result in the imposition of penalties 
not to exceed $2,800 unoa trustees aud/or their 
resove!l from office, ov soth such penalty end 
removal,” 


a 


15. In order to assist the Trustees’ consideration 
of the issue reised by Glaser's july 2, 1975 letter, I trans- 
{| mitted copies of all correspondence concerning the matter to 
them prior to their July 23, 1975 meeting. My letter of eo. 
mittal dated July 16, 1975 is sttached hereto as Exhibit "a". 


16. The Trustees considered this matter at | their 
July 23, 1975 meeting. At that meeting, the Trustees reviewed 
relevant correspondence, and indicated that they dia not want 
to be subject to duplicate ee by the state and federal 
governments if that was not re ived by law. The Trustees asked 
my opinion in this matter and I r plied that the car cning of: 
f pension erecits prior to Janu ary 1, 1975 alone is not a legal} ly 
i valid basis for assertion of jurisdiction by the Insurance 
epartmert, since the earning of pension credits cannot properly 
7 or meaningfully de construed as “any cause of action which arose, 


cz 


! or any act or omission which occurred" within the meaning of + 


: Section 514 of BRISA. 


ne eet 


2 ates 


17. On July 24, 1975, efter discussing the matter 


with me, Joan Norton, the Office Manager of the Pension Fund, 
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:; Sent a letter to the Insurance Department on behalf of the 


- 


See se RRS ROME On tReEe a> ee 
% ea 


: ®rustees. A copy of this letter is attached hereto es Exhibit 


; ; "HY " s 


18, &S shown by the copy attached as Exhibit "H", this 


; letter stated that: 


"After full consideration of this metter, 
and consultation with legal counsel, the 
Trustees have decided to adhere to their 
position as previously steted on the ground 
of the exclusive jurisdiction of the federel 
government." : 


19. On August 5, 1975, the Summons and Complaint in - 


the above-captioned action, 75 Civ. 3631 (CMM), were served 
upon the Insurance Department. A copy of the Summons and Complain 


ere attached hereto as Exhibits "I" and "J" respectively. 


20. Defendant Insurance Department answered the 
{ Complaint on September 23, 1975. A copy of the Answer is attached 


: hereto es Exhibit "K", 


is submitted that no genuine issue exists as 
i to any matericl fact, and thet summary judgment is therefore 


i appropriate, 


i of the Complaint, except the allegations conteined in paragraphs | 
' 13, Ut, 15, 17 and 19 of the Complaint, which are generally 
denied. ‘The allegetions generally denied raise solely legal 


1 issues, 
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23. The only issue raised by defendant 'é denial of 
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he allegations of paragraphs 13 and 1 of the Compleint concern 
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legal meaning of the language “any cause of action which 


eee ef 


1Br93e or any act or omission which ccecurred, before January 1, 


12975' of Section ee of ERISA. 


we oer esse 


2h, Tne only issue raised by tefendant's denial of 
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ithe allegations of naragraph 15 of the Complaint is wi edits the 
earning or accumulation of pension credits by an employee prior 
to January 1, 1975 constitutes "any cause of action which arose, 
Or any act or omission which ocenrred” within the meaning of 


‘Section 514 of ERISA. 


| 
| 


25. Defendant's denial of the allegation of paragraph 
17 of the Complaint that the subject matter of this action is 
| solely within the jurisdiction of the federal eovecnment and of 
the federal courts is purely a legal issue. a 


‘ 


26. Defendant! 's denial of the allegations of paragraph 
“at 
i119 of the Complaint aiso requires determination of only legal 


‘ 
3 


ifssues. Defendant has threatened plaintiffs with crimiaal | 
‘prosecttion, and admits by his Answer that plajatiffs fear they 
subjected to unlawful harassment and criminal prosecution": 


Hompa. Cees Whether such harassment or criminal prosecution . 


pense erento e 


would cause plaintiffs serious and irreparable damage, and wnether ; 
ithe proper remedy to prevent such damage is an injunction, are % 


Clearly legal issues. 


ee a> 
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27. Defendant's “First Affirmative Defense", "“It)}hat 


i 
i 
Uthe subject matter under investigation herein deals with the 


. 


{ 


\d 
. 


‘investigation of acts or omissions which occurred before 
ti 

| Jenuory 1, 1975 within the meaning of Section 514(b)(2) of ERISA, 
‘is simply a restatement: of its denial of certain of the allega- 


't raises no genuine issue of material 
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98. Upon the foregoing, no genuine issue exists as to 


lany material fact. Summary judgment is therefore appropriate 


New York, New York 
January 5, 1976 


JAMES V. MORGAN 
Notary Pudlic, State of fav Yok 
_ No 31-5575505 > 
Qualified in New ‘fork County p; 
Commission Expires March 3). 19 


EXHIBIT A reproduced at page SUPPA. 
EXHIBIT B reproduced at page supra 
EXHIBIT C reproduced at page supra 
EXHIBIT D reproduced at page 26 supra 


EXHIBIT F reproduced at pages 10a - 15a, supra 
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July 16, 1975 


Bakery Drivers Local 802 Pension Funda 
41-20 Crescent Street 
Long Islend City, N. Y. 21101 


Re: Bakery Drivers iocal 802 Pension Fund .. 
- and Seymour Eskowitz 


_ Gentlemen: 


To assist the Trustees in maxing a deci- 
Sion on this matter at the meeting to be held on 
July 24 I enclose copy of the correspondence be- 
tween this office and the New York State Insur- 
ance Department between April 25 and July 15. 


Sincerely yours, 


Samuel J. Cohen 


SJC :MN 
Ene. 


ces § Trustees 
Mr. David A. Hoff | 


Eres EXHIBTT "a" oom i I tes econ rt tee en 
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EXHIBIT H appears at page 30a, supra 


EXHIBIT I appears at page 28, supra 


EXHIBIT J appears at page ha, supra 
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PLAINTIFF'S STATEMENT UNDER RULE 9(g) 


STATES DISTRICT COURT 
iF SOUTHERN DISTRICT OF We 


BAROLD D. AZZARO, SAMUEL GAL 
| HANDIEY, SAMUEL RUBIN, ie 
jand JACK SCHUMAN, as Trust 

i Bakery Drivers Local 802 op 


STATEMENT PURSUANT 


TO RULE 9(¢ 
75 Civ. 3631 (CMM) 


| 
| 
| 


THOMAS A. HARNETT, as Suverintendent 
(of Insurance of the State of New York 
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| Defendant. 
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' 

| PLAINTIFFS! STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 
PURSUANT TO RULE 9(c) OF THIS COURT 
| 

i 


Plaintit ffs contend that there is no genuine 


issue to ‘be tried as to the following material facts: 


1. Plaintiffs Harold D. Azzaro, Samuel Gallo, Gerald 


L: 
| 


[= 
I 
i 


ow 


Handley, Samuel Rubin, Ben Ciliberto and Jeck Schuman are Trustees 


Pension Fund"), which is a 


- 


j 

!!of Bakery Drive Local 802 Pension Fund 
; 

3 

H 

i 

i ad in accordance with the requir cements of Sec 
' 


Labor-Management Relations Act of 1947 as amended, 


Section 186. 


| 


| 


tablished and maintained by employers engaged in commerce and by 


se eee oes beacnd OPIS Lae SE 


} 
{ Le 
i 
| 
a 
| 2. The Pension Fund is an employee benefit plan es- 
4 
i] 


pastas 


iJ 


hha 


n oe organization represen nting employees engaged in 


commerce end in an industry end activity affecting commerce within 


2 


the meaning or 5 


The Pension Funé has en office and re gular place 
lof business at 41-20 Crescent Street, in the County of Queens, 


City and State of New York. 


h., “Defendant Thomas A. Harnett is Superintendent of 
Insurance of the State of New York and has an office and regular 
place of business at Two World Trade Center in the City, County 


and Strte of New York. 


5.. On or about April 25, 1975 the defendant, acting 
through George Perla, an Associate Insurance Examiner of the 
Insurance Department of the State of New York, wrote to the 
Trustees requesting detailed information concerning the status 


with respect to pension benefits of one Seymour Eskowitz and 


Baty a Satie Fon oe Tay 


* the latest benefit booklet of the 


Rishad PSIG ee eb 


the Trustees: answered 


efendant in writ etacine thet « jefendant's letter or 


meh bee oe ened 


a 
Apx 4 ) act S HOS Ca i Ox w) bral i Mace er was prougn - 
t 


and requesting intormation as. 4 


ig peal eeM 


Department in view of the fact that Section 514 of ERISA provides 


{ 
i 
| 
= 2515 j ion of the New York Stete Insurance 


that the federal law supersed s state law except as to any cause 


L5a. 


ad . * 2: * ° ? dl * 
OF action which arose or eny act or omission which occurred 


, January Ly E8756 


defendant answered 
hat the 
state retains juri: on as to any Cause of scl which arose 
or any act or omission which occurred before January 1, 2979, ane 
further sta ng “Inasmuch es almost all of Mr. Esk kowitz's credits 
were earned or nemunareted prior to January 1, 1975, this Depart- 


ment has not been superseded in this matter, Therefore please 


furnish a reply to our April 25, 1975 tnculyy.” 


8. On or about June 11, 1975 the Trustees through 


> 


their legal counsel answered the defendant in sriting, Stating 


"ie tis the opinion of enis office that the 
earning of Pension Credit prior to January 

As 1975. does not of itself constitu 

‘cause of action which arose, or any act or 
omission which occurred, before January l, 1975 ' 
within the meaning of Section ot of BRISA. ~ 

0 therwise ee jurisdiction of the oS States 


Sigeek NS imate 


canmres Lon on any eee t by 4 
trators of Pension Funds oe to 
1915» 


ee Cera rer a 


On or about 
through Sidney 8. Glaser, As 


tL he did not agree with the position 


ay Bee 


a copy of the opinion of New York State 


enate taesPecmvabwer at nine ome Guth ams te Ae AOD ap et te at Conta er Btn ete OCIS: 


es 


and concluding as follows: 


; 


Pe MC 
Vo VOS hae Bee Sen 


TARP 


Sr ag gree os a ey 


nek din eet 


Rtas Waddtel AULD Wot bees oe 
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: 


. .e see eS arr CE EPS EA EHO 
nag Msn aN ath awn as ae” bad De i aiks et ABD 


to nce cette eet Na SRT SEINE TA EAA StI AS EE A 


cee npeenneetenattn Ga te enna te SNCS ES Et It | ent: mt eet 


one eo ered remem ti 


cen ee ne a 


hoa 


ccordingly, I would appreciate your an 
t reconsideretion of their rerusa 
-cendent!s ing 


employee welfare fund wust 

ang truthfully to the Superintendent's 
ccncerning their fund's transactions or 
matter connected therewith. 


If the sudject fund's Trustees! position re- 
mains unchanged, this Department will have ts 
consider the issuance of a Citation against 
thea for willfully violating the Insurance Law 
pursuant to the provisions of Section 37-1(6) 
which can result in the imposition of penalties 
not to exceed $2,500 upon trustees and/or their 
removal from office, or both such penalty and 
removal," 


10, The Trustees answered the defendant on July 2h, — 


1975, stating that upon advice of their legal counsel they were 


adhering 


to their position as previously stated. 


ll. The Trustees fear and expect that without the 
t 


| intervention of this Court they will be subjected to criminal 


} 


or quesi-criminel prosecution before the courts of the State 


icanuse of 


11 prior to 


£ July 2, 1975 


12. Defendant has not notified the Trustees of any 


action which arose or any act or omission which occurred 
Jenmary 1, 1975, within the meaning of FRISA Section 5 
* 


land the Trustees heve no knowledse or information that such a 


action arose or that such an act or omission occurred. 


13. No claim was made by Seymour Fsxowitz against the 


somes 


Trustees and no dispute existed between Seymour Eskowitz end the 


Trustees at any tine prior to January 1, 1975. 


14. The Trustees wish to discharge their l 
> 


eta nD cee een Ay Hae 


fully and faithfully but Go not wish to be Sunjected to 


“ful harassment and minal prosecution and do not wish to 


subjected to duplicate state and federal regulations uniess 


ae Rinne NG tat Nt Ct OS se RRARC SA OA HO 
. 
pia 
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2. 


Ts request a decieratory judgment 


tions in regard to the subject matter of 
oS 


16. Plaintiffs will suffer serious end irreparable 
injury by being subjected to criminal prosecution in the courts 


o 


of the State of New York unless a préliminary injunction as well 
as a permanent injunction is granted by this Court 
enforcement of Article 3-a of the Insurance Law ofr 


New York with respect to the subject matter of this a 


17s The - pension plan administered by the Trustees 
provides for "normal" pension benefi a g 5 years 
of service. The plan also provides 

upon 


nerits available under 
ti 


"gGisability 


of service, 


. 
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18, If the theory of the Insurance Department 
be adopted, that egency would continue to have jurisdiction 
Claims for 15 to 35 years after January 1, 1975 in relation to 


an inaguiry made after that date as to any employee who commenced 
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~ wie. cess 


work prior to January 


any dispuce or eoncrover 


The vrovisions of the 


yoical of those prevailing in 


Respectfully suomitted, 


COHEN, WEISS and SIMON 
Attorneys for Plaintiffs 
605 Third Avenue 

New York, New York 10016 


(212) 682-6077 


l pated: New York, New York By: haut ia 


January 15, 1976 


(A Member of Ke Firm) 
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UNITED STATES DISTRICT COURT 49a 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


HAROLD D. AZZARO, SAMUEL GALLO, GUI 

|| HANDLEY, SAMUSL RUBIN, BEN CILISE2TO 

| and JACK SCHUMAN, as Trustees of Bakery 

: Drivers Local 302 Pension Fund, DEFENDANT'S STATEMENT 


UNDER 20LE $(q) 
Plaintifts, 


-against-— 75 Civ. 3631 (Cam) 


THOMAS A. HARNETT, as Superintendent 
of Insurance of the State of New York, 


Defendant. 


Defendant contends tnat are issues of fact as 


to the following matters: 


(a) the knowledge or information of the trustees 


regarding the accrual of any cause of action or occurrence of 
f 
/ 


any act or omission prior to January 1, 1975 within the 


fs 
meaning of ERSA § 514. (412). # ‘ 


(b) the desire of the trustees to discharge their 


legal obligations (414). 


(c) Alleged irreparable injury to plaintiffs 
(116). 


Dated: New York, New York 
March 26, 1976 


Yours, etc., 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York i 
Attorney for Defendant : 
Office & P.O. Address : 
Two World Trade Center ! 


New York, New York 10047 
Tel. No. (212) 4388-3394: 


ES 
cae APR B 1975 
| y ee se ae OE ne 
| @ 20 Cem ear ne 
caret ae #3 CE, 2. itt “gf ae ae 
| dae th ¢ i peas ror: a pny gl ban alas 
oe ee ss i Y ee fo Cir! oe 
Che steal ie tage rare 2 
he Ae, Wa oo aie weer alle cE 
ae: tard. piheg s hie ee pew the 
sige Re sndtls! Che Ngee ahs ue 


Ne. ee ay alee ~ } 
Lago t 7 


os 
mf 
i ihe 
qi_¢ 
tpuped 
sbi 
/ A 
cal 
- 
ee 
377 | | 


ae 
em 
5a a 
ref 
gece ria 
9 4. 
A 


Ne 
oe 
Le. 
t7 
a 
Cats. 
wate 
27 Z 
oe 
wri-c 
= 


etl, 
ete 
LL J 
| Aete 
tee 
LL. 
eee 


uber if 
rg 
Ef 
a 
bo ry 
mee 
of 
boca 


ae 
MT 
ce 


eae 
“ ve 
: wee =A 4 
te ae 


ee 
\-<c 
es 
2D 


ee 
json 
AAtt gh Ae 
SO 


! 
| 


| 528 

4 AO Aect 2. oF eon fae a ee ae a 

I. ee ek te a Le vent id, sag moos a, 

bhbec® see pe iy. Ps kde fs 

iz ther Ly he A pore ee as ae ip Fen oud 

[Aeeek OU all ibe tA eretit fo) 
oes 745 iL, 7 


rn eavel 


i 


| rrr 


pya is WONT ser i 


| 


| ste, i 
Art fe Pa ri is CL Lo 


) mami qD- a“ 7° 


| 
| 
: 
| 
| 
| 
| 


= 


53a 
U.S. DEPARTMENT OF LABOR 


Orrice oF tHe SOLICITOR 
WASHINGTON, D.C. 20210 


OCT 25 75 

Sidney B. Glaser 
Associate Counsel 
State of New York 
Insurance Department 
Two World Trade Center 
New York, New York 10047 


Re: Azzaro v. Hartnett (S.D.N.Y. No. 75 Civ. 36333 


Dear Mr. Glaser: 


A copy of the complaint in the above-captioned case was 
referred to me, together with your letter of September 8, 1975, 
to Mr. Naumoff of this Department. After reviewing the 
available information I have concluded that it would not 

be appropriate for us to become involved in this suit at the 
present time. 


We appreciate your informing us of this litigation, anc 
we will continue to review carefully any developments 
therein which you may bring to our attention. 


Sincerely, 


a Cube 


Steven J.‘Sacher 
Associate Solicitor for 
Plan Benfits Security Division 


cc: . James D. Hutchinson 
Benjamin Naumoff 
Wiliiam O'Laughlin 


RECEIVED 


JS Cl OF GENERAL. COUNSE?] 


OCT 2 8 1975 


INSURANCE DEPT. 
STATE OF fl. Y. 


APFLDAVIT OF JAMES V. MORGAN /14/76 


TATES DISTRICT 
SOUTHERN DISTRIC! Re 


ARS IDAVIT 


Plaintiiis, 


~against- 


HARNETT, as Superintendent 
Tnasurance of the State of New York, 


eee mene mite amine monn ant 


Sale 69 See See Ree SS EE He Ve es. 


Defendant. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


reece 


meee mene tn 
ag ae 


ro cen ec a sn 


JAMES V. MORGAN, being duly sworn, deposes and says: 
ie. I am an attorney with Cohen, Weiss and Simon, 


attorneys for plaintiffs herein. 


On March 29, 19765, I received the response of 
the above-captioned  2tion to plaintiffs! 
motion for summary judgment. A letter dated October 23, 


a 


incher, Assuciate Solicit 
B 


4 


tor for Plan 
Offic? of the Solicitor, 


r b 


United States Department of Labor to Sidney B. Glaser, 


Associate Counsel to the Insurance Department of the State 
of New York, is atbachned to defendant's statement pursuant 
to rule 9(g) of this Court as Exhibit "BY", and is attached 


+ 


hereto as Exhibit "A". 


-3, Plaintiffs haa no knowledge of the Sacher letter 


of October 23, 1975, of the contents thereof, or of the 


Benjamin Naumoff of th ited 


the Sacher letter of October 


er 


uniill Mareh 29, 1976. .Glaser's 
Bet forth in. defendant's Goanse CO plainacicrs 


for summary juigment, nor 


4. Defendant's memorandum of law 


* 


laintiffs' motion for summary judgment herein 
nt part with respect to the 


to above that: 

"Pernaps it is most significant 
in determining the scone of the State's 
residual jurisdiction over employee 
pension plans that the U.S. Department 
of Labor, with knowledge of the State 
Insurance Department's practices and 
with specific knowledge of the instant 
case has refused to interfere with the 
present matter. See letter from 
Department of Labor, Solicitors office 
dated October 23, 1975, annexed as 
Exhibit "B" to defendants! 9(g) 
statement. 


It would appear, therefore,that the 
Department of Labor has come to what 
is, at least a tentative conclusion, 
that the State is not violating ERISA's 
preemption section [§514{a)]. As the 
agency responsible for enforcing ERISA, 
its apparent views should be given weight 
by this Court, parbiculariy 

ence OF any reported 


EPpCevaGs 


eee enprreermeeneet — neemnnone 


eee meee 


4 


Glaser letCer of Se eferred to in paragraph 
3 Supra, At my reques {ttorney General Hammer 
read the text cf the September 8, 1975 Glaser letter to me 


We 4 
Alutorzney General Ric a rile) bhe 
Over the telephone. Assistant Attorney General Hanmer 


———— 


SS << 


S6a 


declined to fulfill my request 


with a copy of the Glaser Lertey 


> 


eollection, confirimes by my noves 
telephone conversation, 
ptember 8, 19 76 vefers to a 
betueen Associate Counsel Glaser and BenJjat 
the Devartment of Labor concerning che above-captioned | 
action, and that the letter as pe to me by Assistant - 
Attorney General Hammer during our April 5, 1976 telephone. 
conversation states that Associate Counsel Glaser yould | 
appreciate "knowing if you would be. interested in appearing 


of our position." 


In an effort to obtain a copy of the aforesaid 
etter of September 8, 1975, I telephoned Associate 
steven Sacher on or about March 31, 1976 and 


1976, ‘at-the Department of. Lavor in: Washington, 


76 to Associate Solicitor 
alasher, fsad.; Pian 
Division, office of the Solicitor of the Jnited Staves 
of Labor. Hs. Gallagher inf 2d me that should 
plaintiffs request a Copy of the Septemder 8, 1975 letter 


of Associate Counsel Glaser to Benjamin HNaumoff, such 


reauest would be treated by the Department of Labor to de 


a reguest pursuant to the Freedom of Information Ret, and 


would probably be granted. 


Sworn to before me tois 
uth day of April, 1976. 
“ A re 
tyne Ltn 
Notary Public 
SHSS) 6) athens 
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OPINION OF THE 


UNITED STATES DISTRICT COURT 
SOUTHEPMN DISTRICT OF NEW YORK 


HAROLD D. AZZARO, SAMUEL GALLO, 
GERALD HANDLEY, SAMUEL RUBIN, BEN 
CILEBERTO and JACK SCHUMAN, as 
Trustees of Bakery Drivers Local 
862 Pension Fund, ‘ 
Plaintiffs, 75 Civ, 36% 

(CMM) 
~against- 


THOMAS A. HARNETT, as Superintendent 
of Insurance of the State of New 


Defendant. 


APP BEARAN CES 


Cohen, Weiss and Simon 
Attorneys for Plaintiffs 
605 Third Avenue 
New York, New York 10016 
Samuel J. Cohen 
James V. Morgan 
Of Counsel 


Louis J. Lefkowitz 
Attorney General of the State o 
Attorney for Defendant 
Two World Trade Center 
New York, New York 10047 
Pobert S. Hammer 
Assistant Attorney General 
Of Counsel 


METENER, Dd. 

Plaintiffs move for summary judgment in this action 
for declaratory and injunctive relief. Plaintiffs, trustees 
of Bakery Drivers Local 802 Pension Fund, seek to enjoin 
defendant, Superintendent of Insurance of the State of New 


York, from pursuit of the department's inquiry into the pension 


benefit status of a pension fund participant. They also seek 
p p p wg 


a declaration of their rights and obligations with respect to 
the subject matter of this action. 

Plaintiffs have refused to supply the requested 
information on the ground that the jurisdiction of the New York 
State Insurance Department has been superceded in this matter 
by the United States Department of Labor by virtue of the 
Employee Retirement Income Security Act of 1974(ERISA), 29 
U.S.C. § 1001 et seq. The act provides for exclusive federal 
jurisdiction in the area of employee benefit plans with an 
exception for "any cause cf action which arose, or any act 
ox omission which occurred before January 1,-1975." 29 
U.S.C. § 1144. 

Pursuant to a request by the pension fund partici- 
pant on March 24, 1975, the Insurance Department inquired 
of the plaintiffs on April 25, 1975, as to the participant's 


pension benefit status. When plaintiffs asked the basis of 


of jurisdiction fort the department's inguiry, it asserted that 
inasmuch as most of the member's pension credits were earned 
prior to January 1, 1975, the New York State Insurance Devart- 
ment was not superceded in this matter by ERISA. 

Plaintiffs continue to refuse to supply the re- 
quested information. They assert that the April 25, 197: 
inquiry was the first occasion upon which they received notice 
of any possible controversy or dispute over the status of the 
pension fund member. Plaintiffs assert that if defendant 

{ 


prevails, the New York State Insurance Department would have 


continuing jurisdiction over claims by all employees who 


earned pension credits prior to January 1, 1975. Plaintiffs 


believe that they would then be subject to concurrent state 
and federal jurisdiction. 

No genuine issue of fact exists in this action. 

question of whether a state may continue to exercise 

supervisory jurisdiction over a pension b fit plan iS 4 
question of law to be decided by reference to ERISA and to 
the legislative history of that act. 

The relevant statute, Section 514 of ERISA, 
29 U.S.C. § 1144, provides: 

"(a) Except as provided in subsection 
(b) of this section, the 


provisions of this subchapter 
and subchapter III of this 


chapter shall supercede any 

all State laws insofar as they 

may now or hereafter relate to any 
employee benefit plan... 


“(b) (1) This section shall not = 
with respect to any cause 
action which arose, or any 
or omission which occurred, 
sarndary 1, 1975." 


This legislative history of shows that 
Congress intended absolute preemption of the field of 
employee benefit plans. In introducing the conference 
report on ERISA, Senator Harrison A. Williams, Jr., Chairman 
of the Senate Committee on Labor and Public Welfare, said: 


"It should be stressed that with 
the narrow exceptions specified in the 
bill, the substantive and enforcement 
provisions of the conference substitute 
are intended to preempt the field for 
Federal regulations, thus elininating 
the threat of conflicting or inconsistent 
State and local regulation of employee 
benefit plans. This principle is 
intended to apply in its broadest sense 
to all actions of State or local 
governments, or any instrumentality 
thereof, which have the force or effect 
of law.” [1974] U,S. Code Cong. & 
Admin. News 5188-89. 


Preemption of the field was intended to provide 


for uniform regulation of employee benefit plans. The 


report of the House Education and Labor Committee states: 


"Except where plans are not 
subject to this Act and in certain 
other enumerated circumstances, state 
lav is preempted. Because of the 
interstate character of employee 
benefit plans, the Committee believes 
it essential to provide for a 
uniform source of law in the areas 
of vesting, funding, insurance and 
portability standards, for evaluation 
of fiduciary conduct, and for 
creating a single reporting and 
disclosure system in lieu of burden- 
some multiple reports." [1974] U.S. 
Code Cong. & Admin. News 4655. 


The purpose of ERISA was to provide for federal 
regulation of the field with a limited exception to permit 
an orderly transition from state to federal regulation of 
employee benefit plans by permitting state agencies to 
dispose of matters pending before them prior to the effective 
date of the new law. 

ERISA offers full protection to the emplovee in- 
volved in this matter. The act provides that the administrator 
of an employee pension benefit plan must furnish to any 
participant or neficiary who so recuests a statement of his 
current status which includes the total benefits accrued, 
29° UL8.C. § 1025. ‘che Secretary of Labor, as well as partici-~ 


pants and beneficiaries, are empowered to bring suit upon a 


a 


violation of this reporting requirement. 29 U.S.C. § 1132 (a) 


(3), (5). A participant or beneficiary may bring suit to 


63a 


recover benefits due to his umder the terms of his plan or to 

enforce his rights under the terms of the plan, U.8.c. 

§ 1132(a) (1) (B). The Secretary of Labor has power to investi- 
gate in order to determine whether a violation of the act has 

occurred. 29 U.S.C. § 1134, 

Section 1144 (b) (1) is obviously not intended to 
permit continuing state regulation and investigation based 
solely upon the fact that pension credits were accumulated 
prior to January 1, 1975. A contrary result would create a 
chaotic condition in this field and violate the whole purpose 
of ERISA. 

There is no cause of action existing prior to 
January 1, 1975 involved in this case. There is no showing of 
an act or omission by plaintiffs with respect to the Pension 
Fund member prior to that date. The Insurance Department was 
seeking to investigate the present status of the member who 
wished to know if he is now credited by his pension plan for 
a year's employment with another Teamsters' Union as well 


for his employment with the Bakery Drivers Union, 


In order to preveni this contravention 


purpose of ERISA, the exception to federal regulation 
provided in Section 1144(b)(1) must be narrowly construed 


“o limit state regulation to what is essentially a cleanup 


role, that is, to the disposition of causes of action and 


disputes with respect to employee benefit plans existing 


before January 1, 1975. 
Summary judgment is entered for plaintiffs. 
So ordered. 


Dated: New York, New York 
June 3, 1976 


/s/ CHARLES M. METZNER 
U.S.D.d. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD D. AZZARO, SAMUEL GALLO, 
GERALD HANDLEY, SAMUEL RUBIN, BEN 
GILIBERTO and JACK SCHUMAN, as 
Trustees of Bakery Drivers Local 
802 Pension Fund, 
Plaintiffs, : JUDGMENT 
-against- 75 Civ. 3631 (CMM) 


THOMAS A. HARNETT, as Superintendent 
of Insurance of the State of New York, 


Defendant. 


Plaintiffs, by their attorneys, Cohen, Weiss and Simon, 
having moved this Court for summary judgment pursuant to Rule 56 
>5f the Federal Rules of Civil Procedure and Rule 9(g) of this 
Court, and said motion having come on to be heard before the 
Honorable Charles M. Metzner, United States District Judge, on 


the 20th day of May, 1976. 


NOW, upon reading and filing the summons dated July 24, 
1975, the complaint dated July 24, 1975 and the exhibits annexed 
plaintiffs' statement pursuant to file 9(g) of the rules of this 
court, the affidavit of Samuel J. Cohen, sworn to the 5th day of 
January, 1976 and the exhibits annexed thereto; the affidavit of 
Joan Morton, sworn to the 18th day of December, 1975 and the 


exhibits annexed thereto; the affidavit of James W. Morgan, Sworn 


to the 14th day of April, 1976; plaintiffs' memorandum dated 
January 15, 1976; plaintiffs' reply memorandum dated April 14, 
1976 all in support of said motion; and upon defendant's answer 
dated September 22, 1975; defendant's statement pursuant to Rule 
9(g) of this Court dated March 26, 1976 and the exhibits annexed 
thereto and defendant's memorandum of law in opposition to 


plaintiffs' motion for summary judgment dated March 26, 1976 all 


in opposition to said motion; and having heard Samuel J. Cohen, 

of counsel for Cohen, Weiss and Simon, attorneys for plaintiffs, 
and Robert S. Hammer, Assistant Attorney General of the State 

of New York, of counsel for Louis J. Lefkowitz, Attorney General 
of the State of New York, on behalf of defendant, and due delibera 
| tion having been had thereon; and having read and filed the 
opinion of this Court dated June 4, 1976; it is upon motion of 


Cohen, Weiss and Simon, attorneys for plaintiffs, 


ORDERED, ADJUDGED AND DECREED that plaintiffs' motion 


for summary judgment is granted in all respects and it is further 


ORDERED, ADJUDGED AND DECREED that defendant Thomas A. 


Harnett, as Superintendent of Insurance of the State of New York, 


and all persons acting under his authority, direction or control, 
he and hereby are enjoined from instituting or maintaining any 


criminal prosecution or any civil action or proceeding against 


lthe plaintiffs by reason of any alleged violation of the 


Insurance Law of the State of New York pertaining to Seymour 


Eskowitz. 


Dated: New York, New Yor% 
July 15, 1976 


United States District guage 


Judgment Entered: 7/16/76 


Clerk 


STATE OF NEW YORK 
COUNTY OF NEW YORK 
, ROBERT S.. HAMMER ,» being duly sworn, deposes and 
Attorney General ; 
| Says that he is 4n Ass at in the office of the Attorney 
|General of the State of New York, attorney for appellant 
' herein. On the 27th day of September, 1976 , he served 
the annexed upon the following named persons : 
COHEN, WEISS & SIMON 
Attorneys for Appellees 


605 Third Avenue 
New York, N. Y¥. 10016 


' Attorneys in the within entitled appeal by depositing 


‘a true and correct copy thereof, properly enclosed in a post- 


paid wrapper, ina post-office bax regularly maintained by the 
: 90 Church Street 

' Government of the United States at vrexWenidxfradexCenter, 
“New York, New York 100@7, directed to said Attorney ,at the 


| address within the State designated by them . for that 


| purpose. 


to before me this 
ynof September , 1976 


